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SUBJECT: Prohibit Disclosure of Return Information by Preparers & Busi nesses/ FTB
Prohi bited from Approving Electronic Filing if Taxpayer Mist Wi ve Privacy

DEPARTMENT AMENDMENTS ACCEPTED. Amendments reflect suggestions of previous analysis of bill as
introduced/amended

AMENDMENTSIMPACT REVENUE. A new revenue estimateis provided.

AMENDMENTSDID NOT RESOLVE THE DEPARTMENT’'S CONCERNS stated in the previous analysis of bill as
introduced/amended

FURTHER AMENDMENTS NECESSARY .

X DEPARTMENT POSITION CHANGED TO Board Support.
REMAINDER OF PREVIOUS ANALYSISOF BILL ASINTRODUCED/AMENDED STILL APPLIES.
OTHER - See comments bel ow.

SUWVARY OF BI LL

Under the Revenue and Taxation Code (R&TC), this bill would prohibit the
Franchi se Tax Board (FTB) from approving electronic filing software or electronic
tax forns that require taxpayers to waive privacy protections or require the
sharing of information as a condition of access.

Under the Business and Professions Code (B&PC), this bill woul d:

?? Expand crimnal sanctions for disclosures of tax return information by
busi nesses that prepare returns by addi ng disclosures nmade either within the
tax-preparing firmor to subsidiaries or affiliates of the tax-preparing firm

?? Add filing an incone tax return electronically to the list of activities that
defi nes persons engaged in the business of preparing tax returns or assisting
in the preparation of tax returns.

?? Allow the witten consent for disclosure to be done electronically with an
el ectroni c signature.

?? Modify the definition of “tax preparers” to include persons who, for
consi deration other than a fee, prepare tax returns for another person.

?? Make each violation of the crimnal provisions regulating the practice of tax
preparers a separate offense.

?? Specify that tax return information includes infornmation obtained through an
el ectroni c nmedi um

?? Require the disposal of tax return information in a manner that protects the
identity of the taxpayers.
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Under the Civil Code, this bill would establish a civil penalty for disclosure of
tax return information provided by a consuner in connection with financial or
busi ness-rel ated transactions. This consuner protection penalty woul d be based
on the taxpayer protection penalty under the B&PC.

The B&PC and Civil Code provisions do not directly inpact the prograns
adm ni stered by FTB.

SUVVARY OF AMENDMENT

The July 3, 2000, anmendnents added the R&TC provision discussed in this analysis,
added a provision to allow an el ectronic signature on a consent to disclose,
specified nmethods for disposal of return information, and added specified
transactions for which disclosure is permtted.

The “Effective Date,” “Background” and “Specific Findings” fromthe departnent’s
anal ysis of the bill as introduced February 23, 2000, still apply. An analysis
is provided below for the R&TC provision. In addition, the discussion of the
B&PC and Civil Code provisions fromthe prior anal yses has been updated to
reflect the July 3, 2000, anmendnments and is provided. The board position has
been changed to refl ect action taken at the nobst recent Franchi se Tax Board
nmeeti ng.

SPECI FI C FI NDI NGS5

Currently, the R&TC requires any return, declarations, statenents or other
docunments filed with FTB using el ectronic technology to be in the formprescribed
by the departnent.

Taxpayer Protection

Under the R&TC, this bill would prohibit FTB fromapproving for electronic filing
to its designated portal any filing software or electronic tax forns that require
t axpayers to waive privacy protections or require the sharing of information as a
condition of access to that software or those forms. The bill states that it is
the intent of the Legislature that FTB only accept electronic filing that

contains privacy protections equal to those with which the departnent is required

to comply.

Under the B&PC, this bill would expand crim nal sanctions for disclosure of tax
return information by businesses that prepare returns by addi ng disclosures nade
either within the tax-preparing firmor between subsidiaries or affiliates of the
tax-preparing firm “Affiliate” would nean any entity that directly or
indirectly, through one or nore internediaries, controls, is controlled by or is
under conmon control with, another entity.

This bill would add “filing a state or federal income tax return by electronic
transmttal of return data directly to the Franchi se Tax Board or the Interna
Revenue Service” to the list of activities that defines persons engaged in the
busi ness of preparing tax returns or assisting in the preparation of tax returns.

This bill would specify that tax return information includes information obtained
through an el ectronic nmedi um
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This bill would allow the witten consent for disclosure to be done
el ectronically with an el ectronic signature.

This bill would require persons to dispose of tax return information in such a
manner (e.g., burning or shredding) that the disposed of information, alone or in
conmbi nation with other publicly available information, could not be used to
identify the taxpayer. Violation of this provision would constitute a

m sdeneanor

For purposes of the chapter in the B&PC that regul ates the practice of tax
preparers, this bill would nodify the definition of “tax preparers” to include

persons who, for consideration other than a fee, prepare tax returns for another
per son.

This bill also woul d make each viol ation of provisions regulating the practice of
tax preparers a separate offense.

Consuner Protection

Under the Civil Code, this bill would establish civil penalties for nost

di scl osures of tax return information, simlar to the penalties provided in the
B&PC di scussed above. Protected information would include information obtained
t hrough an el ectronic medi umor information provided by a consuner in connection
with financial or business-related transactions. D sclosure would continue to be
permtted where the disclosure is:

?? authorized by witten (either paper or electronically with electronic
signature) consent of the consuner in a separate docunent that states who the
information will be disclosed to and how that person will use the information;

aut hori zed expressly by I aw

necessary to conplete or service the financial or business-related transaction
or to effect, adm nister or enforce a financial or business-related transaction
requested by the custoner;

pursuant to a court order; or

required to conplete any of the follow ng transactions if the disclosure is
solely for that purpose:

s
”

NN

1. A proposed or actual sale, nerger, transfer or exchange of all or a portion
of a business or operating unit;

2. A proposed or actual securitization or secondary market sale, including the
sal e of servicing rights;

3. To provide information to insurance rate advisory organi zati ons, guaranty
funds or agencies, rating agencies and other persons assessing conpliance with
i ndustry standards;

4. To protect against or to prevent actual or potential fraud and unaut horized
transactions and clainms and for institutional risk control activities.

A prohibited disclosure would include disclosures nmade internally within the
entity conducting financial or business-related transactions with the consuner or
by that entity to any of its subsidiaries or affiliates (defined as it is in the
B&PC) .
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Unrel ated use of tax information w thout the consuner’s consent would al so be
prohibited. “Unrelated use” woul d nean any use that is not necessary to effect,
adm ni ster or enforce the financial or other business-related transaction with

t he consuner

Cvil penalties would be inposed if tax return information obtained in connection
with financial or business-related transactions was not di sposed of in a manner
that protects the identity of the consuner. Penalties would be inposed if the
di sposed of information, alone or in conbination with other publicly avail able

i nformation, could identify the consumer

Each viol ation of these provisions would be a separate cause of action for which
danmages coul d be recoverabl e.

Pol i cy Considerations

This bill would provide additional protection to taxpayers from unauthorized
di scl osure and carel ess disposal of tax return information. The added
protection woul d cover businesses that prepare and electronically file tax
returns and shoul d reduce taxpayers’ fears regarding electronic filing.
Taxpayer confidence in the security of electronic filing is needed to
acconplish the departnment’s goal of a paperless filing system

| npl enent ati on Consi der ati ons

I mpl ementing this bill would not significantly inpact the departnent’s
prograns and operations. In fact, inplenenting this bill may foster greater
acceptance of paperless, electronic filing nethods.

Techni cal Consi der ati ons

As requested by the sponsor, Amendnent 1 would clarify that all electronic
filing, not just filing thorough the departnment’s portal, would be
prohibited fromrequiring the taxpayer to waive any privacy protections or
share information

FI SCAL | MPACT

Departnental Costs

This bill would not inpact the departnent’s costs.

Tax Revenue Esti mate

This bill would not inpact the state’s inconme tax revenue.

BOARD PGSI TI ON

Support.

At its July 5, 2000, neeting, the Franchise Tax Board voted 2-0 to support this
bill, with nmenber B. Tinothy Gage abst ai ni ng.



Anal yst Mari on Mann DeJong
Tel ephone # 845-6979
At t or ney Patri ck Kusi ak

FRANCHI SE TAX BOARD S
PROPOSED AMENDMVENTS TO SB 1724
As Anmended July 3, 2000
AVENDVENT 1

On page 9, nodify lines 29 and 30 as foll ows:

for electronic filing te—itsdesignated portal forreceivingelectronicreturns—

any proprietary filing software or



